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Chapter 7

Case 1-Mississippi v. Memphis: The Curious Case of the
Memphis Sand Aquifer

Michael E. Campana

Dept. of Geosciences, Oregon State University, Corvallis, OR
97331-5506 USA

E-mail: Michael.Campana@oregonstate.edu

Conflicts between USA political jurisdictions over transboundary aquifers
are rarer than conflicts over surface water bodies. The recent case
involving the Memphis Sand aquifer in the south-central USA, a seeming
anomaly, could indicate that more such cases are on the horizon. This
presentation will discuss the case and its implications for transboundary
groundwater management within the USA.

The Memphis Sand aquifer underlies about 26,000 km2 in the south-central
USA, primarily in the states of Arkansas, Mississippi, Tennessee, and
Kentucky. The aquifer is renowned for its good quality water, making it an
ideal source of drinking water. The aquifer provides water to the residents
of Memphis, Tennessee, and many of the residents of Shelby County,
Tennessee—a total of over 1.1 million people. The city-owned water
utility, Memphis Light, Gas, and Water (MLGW), daily pumps anywhere
from 600,000 to 760,000 m3/day from the aquifer, which is up to 200
meters thick beneath Memphis.

The state of Mississippi, which lies just south of Memphis, claimed that
MLGW’s pumping from the Memphis Sand was capturing water from
beneath the state of Mississippi—up to 30% of the total pumping—and
that the state was entitled to damages. Memphis claimed its groundwater
pumping was ‘reasonable’ and did not reduce the availability of water in
Mississippi. In 2005, the state sued the City of Memphis and MLGW for
over USD $1 billion in U.S. Federal District Court. For Memphis, losing
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the case would not only mean potentially paying a large penalty but also
dictating that MLGW would have to tap the Mississippi River for some of
its water, necessitating construction of an expensive treatment plant.

The district court dismissed the lawsuit; Mississippi appealed the case, but
the original decision was upheld. The appellate court also required that the
State of Tennessee be designated a defendant in the case as it was a
“necessary and indispensable party” to the lawsuit. It further ruled that
since the lawsuit was now between two states, it must be decided before
the U.S. Supreme Court, which declined to hear the case. Mississippi’s
claim was thus rejected, although the Supreme Court left the door open for
another lawsuit if Mississippi thinks it can prove that damage has occurred.

In summary, Mississippi v. Memphis will have a profound influence on
water management in the US. It has elucidated a number of issues that will
no doubt appear again in the future, some of which are: (1) groundwater
ownership versus use; (2) the resolution of transboundary groundwater
disputes that do not involve state versus state; (3) the value of groundwater
and possible groundwater marketing; (4) the public trust doctrine as
applied to groundwater; and (5) the need for compacts designed
specifically for groundwater.

7.1 Introduction
The city of Memphis, on a bluff on the eastern bank of the Mississippi
River, occupies the southwestern corner of Tennessee near the states of
Arkansas and Mississippi (Fig. 7.1). It is one of the major metropolises of
the southeastern USA and the 19th largest in the country in terms of
population, which is just short of 700,000 persons. The population of the
metropolitan area, which includes surrounding Shelby County and parts of
Tipton and Fayette Counties, Tennessee, and portions of the states of
Mississippi (to the south) and Arkansas (to the west), is approximately 1.3
million people. The greater Memphis area is often referred to as the ‘Mid-
South’ region.
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Figure 7.1: Map of the USA with the Memphis-Shelby County area shown in black in the
southwestern corner of the state of Tennessee.

Memphis is one of the largest cities in the USA to rely solely on
groundwater; according to Cameron (2009, p. 28) it is the largest such city
in the world. This reliance on groundwater seems incongruous, given the
fact that Memphis is on the Mississippi River and receives about 1 350
mm of precipitation annually. But Memphis overlies a very productive
aquifer with high-quality groundwater, the Memphis Sand aquifer
(sometimes referred to as the Memphis aquifer or the Sparta aquifer in
eastern Arkansas and northern Mississippi). The city’s water is provided
by a publicly-owned municipal utility, Memphis Light, Gas, and Water
(MLGW), whose wells tap the Memphis Sand Aquifer and the Fort Pillow
Sand Aquifer.

The Memphis Sand aquifer underlies about 26,000 km2 in the south-central
USA, primarily in the states of Arkansas, Mississippi, Tennessee, and
Kentucky. The aquifer provides water to the residents of Memphis,
Tennessee, and many of the residents of Shelby County, Tennessee—a
total of over 1.1 million people. Memphis Light, Gas, and Water pumps
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anywhere from 600 000 to 760 000 m3/day from the aquifer, which is up to
200 meters thick beneath Memphis. Memphis is currently the largest user
of the aquifer. However, DeSoto County, Mississippi—an area just south
of Memphis—has experienced rapid economic and population growth, in
part due to the “suburbanization” of Memphis and views the aquifer as a
potential water supply (Feldman and Elmendorf, 2000). Demands to
pursue a more integrated, regional, interstate approach to management of
the aquifer are at least ten years old (Feldman and Elmendorf, 2000),

Should Memphis be required to curtail its pumping from the Memphis
Sand aquifer, the alternative would likely be the Mississippi River, which
would entail the construction of an expensive water treatment plant.

7.2 Hydrogeology of the Memphis Sand Aquifer
Memphis and Shelby County lie in the center of the northern Mississippi
Embayment (Fig. 7.2), a trough-shaped basin that plunges southward along
an axis that approximates the trace of the Mississippi River (Anderson et
al. 2000).

Figure 7.2: Mississippi Embayment aquifer system (Renken 1998).
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The Memphis Sand is part of the Claiborne Group of Tertiary Age and is
within the Mississippi Embayment aquifer system (Fig. 7.2). It is a thick
(up to 275 meters) body of very fine to very coarse sand with interbedded
lenses of clay and silt (Parks and Carmichael 1990). Where saturated, it is
known as the Memphis Sand aquifer or the Memphis aquifer.

The results of 76 aquifer tests conducted in Memphis and western
Tennessee between 1949 and 1962 indicate transmissivities between 250
and 5,000 square meters per day and storage coefficients from 0.0001 to
0.003. Total dissolved solids content of the groundwater from the
Memphis Sand aquifer ranges from 19 to 333 milligrams per liter (Parks
and Carmichael 1990) and is suitable for many uses, including drinking
water. Recharge to the Memphis Sand aquifer occurs via precipitation on
the outcrop, which extends as a broad band in western Tennessee, or by
downward infiltration of water from overlying fluvial and alluvial deposits
(Parks and Carmichael 1990).Anderson et al. (2000) provide the following
description of the geologic units beneath Memphis and Shelby County (see
Fig. 7.3).

Figure 7.3: NW-SE hydrostratigraphic cross section beneath the city of Memphis and the
adjacent states of Arkansas (AR) and Mississippi (MS). Courtesy of the Department of

Geosciences, Mississippi State University, Starkville, MS; modified from Brahana et al. (1987).
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Memphis and Shelby County lie in the center of the northern Mississippi
Embayment, a trough-shaped basin that plunges southward along an axis
that approximates the trace of the Mississippi River. The early to mid-
Tertiary-age geologic units beneath Shelby County dip gently to the west
and include unconsolidated sand, silt, and clay with minor lignite.
Pleistocene and Pliocene(?) fluvial terrace deposits unconformably overlie
the mid-Tertiary units. Early workers (Fisk 1944; Krinitsky 1949)
identified as many as three terrace levels based on topography and limited
borehole data. Recent work confirms the general observations of Fisk and
Krinitsky and indicates that buried Pleistocene(?) paleovalleys (in excess
of 45 feet [14m) deep) are concealed beneath the terrace surfaces (McClure
1999; Larsen and McClure 1999). Excluding the present-day tributary
valleys, 10 to 65 feet [3 to 20 m] of loess overlie the fluvial deposits and
mantle the underlying topography. The loess is thickest near the
Mississippi River bluff line (as much as 65 feet [20m] locally) and thins to
the east. Present-day valleys of the Big and Nonconnah Creeks, and the
Loosahatchie and Wolf Rivers contain as much as 60 feet [18m] of late
Pleistocene and Holocene alluvium. The alluvium typically contains sand
and gravel near the base and becomes finer upward into sandy and clay
silt.

The geologic units beneath the Memphis and Shelby County area are
divided into a series of hydrostratigraphic units, each with its own
hydraulic characteristics. The loess and the upper part of the alluvium have
similar grain-size and hydraulic properties (Robinson et al. 1997) and
behave as a leaky, confining unit. The loess contains many vertical
fractures and root pores that may dominate the hydraulic conductivity
(Smith 1997). Thus, the loess-upper alluvium hydrostratigraphic unit may
locally pose little resistance to downward percolation. The fluvial-terrace
deposits and the sand and gravel in the lower part of the alluvium comprise
the shallow aquifer. It locally includes Mid-Tertiary deposits in areas
where sand-rich Eocene or Oligocene units directly underlie the fluvial-
terrace deposits and alluvium. This unit is thought to be a water-table
aquifer throughout much of the county, but is locally confined by loess
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along the Mississippi River bluffs and in the Millington area (Parks 1990;
Robinson et al. 1997). The shallow aquifer is used for domestic and farm
water supplies in rural parts of Shelby County (Graham and Parks 1986).

As shown by the hydrostratigraphic cross section in Figure 7.3, both the
Memphis Sand and underlying Fort Pillow Sand aquifers are confined
aquifers beneath most of Memphis (Anderson et al. 2000). The upper
confining unit for the Memphis Sand aquifer is the upper Claiborne
confining unit, which also serves as the lower confining unit for a shallow
aquifer comprised of alluvial deposits of sand and gravel (Anderson et al.
2000). The maximum thickness of the Claiborne unit is about 110 meters.
Whereas individual clay layers in the upper Claiborne unit vary from 3 to
60 meters thick, suggesting that perhaps there are “windows” in the
Claiborne through which water can percolate downward to the Memphis
Sand (Parks 1990). According to Anderson et al (2000) the Memphis
aquifer and the correlative Sparta aquifer in northern Mississippi and
eastern Arkansas constitute an important agricultural, industrial, and
municipal water source for the Mid-South region.

The fact that water can potentially move vertically through fractures in the
loess and through the ‘windows’ in the upper Claiborne confining unit may
have significance vis-à-vis pollution and recharge of the Memphis Sand
aquifer. This will be discussed below.

7.3 Pumping Effects
The cone of depression from MLGW’s pumping has expanded deeply into
DeSoto County (Cameron 2009; see Figs. 7.4 and 7.5). MLGW is
considered the largest user of Mississippi groundwater by the Mississippi
Department of Environmental Quality (Cameron 2009). The natural,
generally east-to-west flow of groundwater in the Memphis aquifer now
has a component of northward flow caused by MLGW’s pumping
(Cameron 2009), drawing water from across the state line towards
Memphis. Claims that Memphis is ‘stealing’ Mississippi’s water have been
based on modeling and flow net analyses. Keep in mind that the flow net
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Potentiometric surface declines due to pumping can also increase recharge
to the Memphis Sand aquifer by inducing increased leakage from or
through overlying units via fractures in the loess and ‘windows’ in the
upper Claiborne confining unit. These same pathways can also introduce
pollutants to the aquifer. In outcrop areas, rejected recharge may be
harvested. Pumping can also salvage natural discharge (Theis 1940).

7.4 Relevant Legal Principles Regarding Memphis Sand Aq-
uifer Pumping
Feldman and Elmendorf (2000, Chapter 5) provide the following overview
of the relevant legal principles: the common law of groundwater in
Tennessee has not been the subject of much litigation. The general view of
legal scholars is that Tennessee holds that landowners overlying an aquifer
have rights to pump water from the aquifer that are correlative to the rights
of other landowners whose land overlies the aquifer. It has been stated that
“correlative rights are simply surface riparian law applied to groundwater.”
While some may disagree with this view, the appellate court in Tennessee
has rejected the “absolute dominion rule”, which allows a surface owner to
pump any amount of water from an aquifer regardless of the damages
caused to landowners overlying the same aquifer. The court concluded that
overlying landowners are restricted to a reasonable exercise of their mutual
rights in the common source.

MLGW has the right to pump water from the Memphis Sand Aquifer by
virtue of the company's ownership of land overlying the aquifer. Under
Tennessee law, it is unclear whether MLGW can legally use water from
the aquifer to supply water to residents of the city who live on land that
does not overlie the aquifer, if there are any such residents. Under common
law, water pumped from an aquifer can only be used on land overlying the
aquifer that is owned by the pumper. This is a situation where the common
law has not yet caught up with the contemporary reality of large-scale
pumping for use off-site. However, because MLGW has been pumping
water from this aquifer for a considerable period of time without legal
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the loss of pressure and flow must have existed for the entire prescriptive
period.

7.5 Tennessee-Mississippi Liability Problems
Feldman and Elmendorf (2000, Chapter 5) provided an overview of the
relevant liability issues between Tennessee and Mississippi.

Whether or not MLGW has acquired prescriptive rights to more than its
share of the water from the Memphis Sand Aquifer, MLGW—or any other
user of the aquifer—could potentially be held liable for damages to the
ability of other landowners to pump water from the aquifer. Such parties
could also be held liable for creating a public nuisance by creating
conditions that lead to the contamination of the aquifer.

If MLGW pumping has damaged the ability of landowners in Mississippi
to pump water for their own land, MLGW may be subject to a suit for
damages or an injunction brought by the Mississippi landowners in either
Tennessee or Mississippi state court. While the pumping is being done in
Tennessee, the damage is occurring in Mississippi. Likewise, the same
scenario would hold true in reverse if Mississippi users impaired
Tennessee users’ rights. That is, Mississippi courts would have to uphold
Tennessee users’ rights, as determined by a court of law.

Incomplete as the record is, under Tennessee law if the volume that
MLGW is pumping is unreasonably high or much more than their share of
the water from the aquifer, their actions are illegal if another overlying user
complains. The courts in Tennessee may only grant damages and not an
injunction because the pumping is for municipal purposes.

Landowners in Mississippi can bring a suit in Mississippi state court if a
Tennessee user has damaged the landowners' ability to pump water on
their land in Mississippi. The landowners would have to acquire
jurisdiction. If such a suit were brought and a judgment favorable to the
plaintiffs was rendered in Mississippi, the courts in Tennessee would be
required to enforce the judgment under the constitutional requirement of
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“full faith and credit.” If such a suit were brought upon MLGW, the risk is
that courts in Mississippi may not have the same concern for maintaining
the City of Memphis' access to groundwater, and may direct that MLGW
find another source (e.g., the Mississippi River, whose waters are much
less pure - see Chapter 6). In any case, should it be determined that
MLGW's pumping is excessive, it would probably be illegal under
Mississippi law. Mississippi law, which is a regulated riparian system,
allows groundwater pumping only by permit for specified amounts.

Because the Memphis Sand aquifer underlies land in several states, it is
entirely possible that this dispute could also lead to a suit for
apportionment of the waters of the aquifer. It is interesting to note that
Feldman and Elmendorf (2000) concluded (cited in Cameron 2009) that
MLGW may be vulnerable to suit by the State of Mississippi, acting in the
interests of its citizens, to prevent continued pumping of the aquifer in
excess of a reasonable amount. The State of Tennessee could be joined in
the suit for its role as trustee for the waters of the state. Such a suit would
likely originate in the U.S. Supreme Court as an equitable apportionment
suit. The Supreme Court has never apportioned the water in an
underground aquifer. However, the Court has apportioned anadromous fish
migrating in interstate waters. Thus, its power to apportion resources is not
limited to surface watercourses. Because the State of Mississippi and the
overlying landowners in that state clearly have rights to the water in the
Mississippi portion of the aquifer, and because actions by an entity in
another state are affecting those rights, it is highly likely that the Court
would hear the case. Again, the outcome might be unfavorable to MLGW
and Memphis water users because there is another source, the Mississippi
River. MLGW's current use of the aquifer is not legal or equitable under
the laws of either state, nor, probably, under the federal common law used
by the Court in making an apportionment.
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7.6 Litigation: Mississippi v. Memphis
Given its concerns over ‘theft’ of its groundwater, the State of Mississippi
filed suit against Memphis and MLGW in February 2005. The suit was
filed in U.S. Federal District Court and claimed that over a 40-year period,
since 1965, Memphis and MLGW have diverted and unlawfully took about
1.38 BCM of Mississippi’s groundwater (Cameron 2009). The suit sought
over USD $1 billion in damages.

The case did not go to trial until February 2008. It was quickly dismissed
by Judge Glen H. Davidson, who ruled that his court did not have
jurisdiction because the case involved two states. Such disputes must be
heard by the U.S. Supreme Court. Although the State of Tennessee was not
a defendant in the original suit, the judge ruled that Tennessee must be
brought into the case as a “necessary and indispensable” party, thus
making the case one between two states. Mississippi countered by saying
that the addition of Tennessee was unnecessary, as it was not implicated in
the case. Only Memphis and MLGW were responsible for the wrongful
diversion of groundwater owned by Mississippi (Cameron 2009). It was
noted that in a 1972 case involving transboundary groundwater and a state
versus a municipality—Illinois v. Milwaukee — the State of Wisconsin
(where Milwaukee is located) was not brought in as a “necessary and
indispensable” party. The U.S. Federal District Court was deemed an
appropriate venue (Cameron 2009).

The court also noted that it could not award damages to Mississippi until
the water of the Memphis Sand aquifer had been apportioned between the
two states. Mississippi countered by claiming the waters had been
allocated at the time of statehood.

The court dismissed the case without prejudice. Mississippi could appeal
Judge Davidson’s ruling or file with the U.S. Supreme Court. They chose
to file an appeal with the U.S. Fifth Circuit Court of Appeals. If that
approach proved unsuccessful, they could take the case to the Supreme
Court.
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But Mississippi was foiled again. The Fifth Circuit Court of Appeals in
New Orleans upheld Judge Davidson’s ruling. Tom Charlier (2009)
provided this in an article in the Memphis Commercial Appeal newspaper:

In a decision hailed by the city, the Fifth Circuit Court of Appeals in New
Orleans on Friday affirmed a lower court's dismissal of Mississippi's 2005
lawsuit against Memphis and its municipal utility over the use of water
from a aquifer beneath several states.

The case must be refiled with the Supreme Court, which has exclusive
jurisdiction in disputes between states, the court said. Tennessee is an
“indispensable party” to the suit, the judges said, even though it wasn't
named as a defendant.

The court noted that a judgment rendered in Tennessee's absence would be
enormously prejudicial to Tennessee's sovereign interest in its water rights.

Charlier (2009) continued:

Affirming a February 2008 decision by U.S. District Judge Glen H.
Davidson, the appellate court said that because the aquifer is an interstate
resource, the water must be formally divvied up before one state can sue
another for “invading its share.”

Although it lies hundreds of feet underground, the aquifer, for legal
purposes, is “indistinguishable from a lake bordered by multiple states or
from a river bordering several states depending on it for water,” the court
said.

“The aquifer must be allocated like other interstate water resources in
which different states have competing sovereign interests.”

What was interesting about the Fifth Circuit Court of Appeal’s decision is
that it stated that before Mississippi could sue Tennessee for “invading its
share” (of groundwater) the aquifer’s water had to be apportioned among
the states. This had not happened, although it should be noted that
Mississippi, Arkansas, and Tennessee had started a working group to begin
discussing how to jointly manage the Memphis Sand aquifer. Mississippi
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had pulled out of this group prior to its filing of the 2005 lawsuit. (David
Langseth, personal communication to Dr. W. Todd Jarvis, 2010).

The U.S. Supreme Court declined to hear Mississippi’s cases. Nelson
(2010) reported:

The Supreme Court today rejected two legal actions by Mississippi, ending
for now the state's quest to stop Memphis, Tenn., from using aquifer water
that Mississippi claims as its own.

Today, in Mississippi v. Memphis, the Supreme Court refused to examine
Mississippi's appeal of a lower court ruling that only the Supreme Court
could consider the dispute. The justices also denied Mississippi's motion to
file a complaint in a separate case, titled 139 Original, which would have
brought the merits of the dispute before the Supreme Court.

The Supreme Court denied the motion without prejudice; Mississippi
could refile the case at a later date if it believes it could prove damages.

It should be noted that Alan Cameron, whose work has been cited
previously, was the attorney of record for Mississippi in the two Supreme
Court petitions (David Langseth, personal communication to Dr. W. Todd
Jarvis, 2010).

7.7 Mississippi v. Memphis: Implications for US Water Man-
agement
It is appropriate to begin this section with a quote from Eckstein (2009),
with whom I wholeheartedly agree: “Ground water resources, for too many
years, have been treated as the neglected stepchild of water law”. This is
especially true in a transboundary context but also in the domestic laws of
many nations, including the US. The adage “out of sight, out of mind”
comes to mind.

Cameron (2009, p. 14) states:

At the opening of the twenty-first century, hydrogeology and law are still
not wholly integrated. However, lawyers and jurists have increasingly
developed knowledge of hydrogeology and are drawing on that knowledge
in litigation, in the administrative processes and in drafting of statutory
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enactments. Undoubtedly, the intertwined relationship between law and
hydrogeology, that has had a long-established history, will become even
more intimate in the future.

Cameron (2009, pp. 11-28) has an excellent discussion on the impact of
the case on US groundwater law.

In the US, state vs. state and state vs. municipality lawsuits over
transboundary groundwater are rare. They seem especially incongruous in
a humid part of the country where the average annual precipitation is on
the order of 1,350mm. Disputes over water, as embodied by Mississippi v.
Memphis, are more characteristic of the arid western US than the humid
east. Such disputes will likely become more common in the future.

Regardless of the final resolution of this case, I proffer the following
observations:

Groundwater will become more of an object of conflict and contention all
throughout the US, not solely in the arid West. Climate change and its
effects on the desiccation of surface water supplies will exacerbate
disputes.

The case was not a ‘typical’ transboundary water case in that the two
parties involved did not possess equivalent stature. One was a state, the
other was a political subdivision of a state and its utility. In such a case, it
is unclear what rules and dispute resolution techniques are applicable. New
approaches are needed.

States should endeavor to reach accord, not only on the allocation and
protection of transboundary groundwater but also its joint management,
perhaps by forming multi-state regional groundwater commissions. A
model for this might be an entity like the Delaware River Basin
Commission (DRBC), which deals primarily with surface water but has
some control of groundwater. The DRBC is a partnership of the Federal
government and states of New York, New Jersey, Pennsylvania and
Delaware.
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Efforts should be devoted to the development of a model groundwater
compact suitable for interstate agreements. This would cover groundwater
quantity, use, quality, and environmental requirements. It would also be
applicable to a state’s political subdivisions. Both renewable and
nonrenewable groundwater should be covered. It should be noted that a
few ‘model’ interstate compacts have been developed in recent years
(Draper 2002; Muys et al. 2006) but none is exclusive to groundwater or
even adequately addresses groundwater. The draft treaty by Hayton and
Utton (1989) might be worth considering.

The issue of state groundwater ownership and use by those outside its
boundaries must be resolved, preferably by negotiation, as opposed to
litigation. No one disputes the fact that some of Memphis’ drinking water
emanated from beneath Mississippi. Was that ‘stealing’ Mississippi’s
water? Was ownership of the groundwater established at the time the state
boundaries were drawn? The court stated that since the water in the aquifer
had not been allocated between the two states, Mississippi could not claim
that its water was being stolen.

Does the public trust doctrine, invoked by Mississippi as the protector of
its groundwater for the benefit of its citizens, apply to groundwater?
Baxtresser (2010) recently addressed this issue.

It is more difficult to prove that groundwater is being ‘stolen’ than it is for
surface water, where diversions are often visible and measurable.

The value of the groundwater was an important issue. Given the amount of
‘stolen’ Mississippi water and the damages the state sought, the water was
valued at approximately $1 USD per cubic meter. What about the
marketing of groundwater? What if Memphis had decided to bottle and sell
its excellent groundwater? Would that have affected its value? Would that
use have been more egregious than merely using it for drinking (tap)
water?

Eckstein (2009) speculated on what might have happened had the case
been brought before the U.S. Supreme Court:
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Will the same occur for the law of transboundary ground waters? There is
scant little precedence in US law on which the Court might base its
decision other than cases on transboundary surface waters. While the
analogy between the two water resources is certainly applicable and
appropriate, this is new and unsettled ground for the Court to plow.

As an aside –what about the effect of Mississippi v. Memphis on
international water law had it been heard before the U.S. Supreme Court?
Eckstein (2009) explains:

For purposes of international law, this case has great significance because
of the jurisprudential impact that US Supreme Court principles and
doctrines have had on international water law. For example, as Professor
Steve McCaffrey (McCaffrey, 2007) explains in his quintessential book on
the subject, The Law of International Watercourses, the keystone principle
of international water law –equitable and reasonable utilization –is rooted,
in part, in the US Supreme Court doctrine of equitable apportionment.
Both concepts focus on the notion of equality of states under law, and both
advocate equity in the allocation of benefits derived from transboundary
waters. While there are important differences between the two doctrines
(which would entail a law review article to explain; better yet, read Steve’s
book), it suffices to say that US Supreme Court jurisprudence on interstate
US water law has greatly influenced international water law.

In summary, Mississippi v. Memphis will have a profound influence on
water management in the US. It has elucidated a number of issues that will
no doubt appear again in the future: (1) groundwater ownership versus use;
(2) the resolution of transboundary groundwater disputes that do not
involve state versus state; (3) the value of groundwater; (4) the public trust
doctrine as applied to groundwater; and (5) the specter of groundwater
marketing.

I am reminded of the reputed Chinese curse, “May you live in interesting
times.” When it comes to transboundary groundwater, that aphorism is
certainly true.
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