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Reading author Stuart Shapiro’s 
Analysis and Public Policy: 
 Successes, Failures and Direc-

tions for Reform, this reviewer is re-
minded of Voltaire’s old quip that 
“the Holy Roman Empire was neither 
Holy, nor Roman, nor an Empire.” 
Is comprehensive-rational analysis 
in public policy, the subject of Shap-
iro’s book and a totem of government 
agencies, neither comprehensive, ra-
tional, nor analytical, much less effec-
tive, given the pressures of political, 
bureaucratic, or economic interests 
and various popular enthusiasms that 
ebb and flow with the latest tweets? 
All these vectors converge on the pur-
portedly disinterested deliberations of 
regulatory offices. Is objec-
tive analysis therein simply 
a white whale for policy 
wonks?

EPA’s newly promulgated 
risk management plan rule 
on hazardous substances, 
one with a questionable cost-
benefit ratio, was catalyzed 
by an explosion of a fertilizer 
plant in Texas in 2013. This 
led to an executive order and 
now the regulation. The ex-
plosion was subsequently 
found to be the result of 
arson, not mismanagement. 
Was analysis trumped by politics?

“But politics is not going away,” 
Shapiro reminds us, and probably 
should not recede, given the unpleas-
ant alternative of unelected techno-
cratic elites riding roughshod over the 
populace. Analysis and Public Policy 
provides an exhaustive overview of 
comprehensive-rational analysis, its 
history, theory, and extensive academ-
ic literature, along with the results of 
50 interviews with involved govern-
ment officials. It covers four kinds of 

analysis: cost-benefit analysis; risk as-
sessment; environmental impact as-
sessments; and other forms of more 
focused impact assessments in the reg-
ulatory context such as those for small-
businesses. It offers an unblinking 
view of these modes, with something 
to offend everyone — businesspeople, 
environmentalists, good-government 
types, and taxpayers. Rationality is 
a two-edge sword that can serve up 
answers and outcomes unsought and 
unwelcome by constituencies inside 
and outside of government.

Shapiro, a professor at Rutgers and 
a clear-eyed realist, sees the factors 
inevitably influencing agency behav-
ior. But he resists a lazy cynicism or 

political or economic reductionism 
that sees ulterior motives driving all 
governmental decisions. Shapiro may 
or may not embrace Nobel Prize win-
ner James Buchanan’s public choice 
theory of democratic decisionmaking, 
artfully defined as “politics without 
romance,” but he is no naif. The hon-
eymoon is over in this post-Progres-
sive, post-New Deal policy universe 
suspicious of government, bureaucra-
cy, and technocracy.

Shapiro nonetheless argues that 

policy is actually done fairly well, 
more often than critics will concede, 
and with overall salutary impacts. You 
just have to manage your expectations 
as to what is possible. In fact, the pro-
fessor believes the academic term com-
prehensive-rational analysis is a straw-
man that sets reasonable analysis up 
for a fall given the real world.

Yet “the two most serious pa-
thologies associated with analysis 
are impenetrable analyses and years 
of delay.” In the cases of cost-benefit 
analysis and environmental impact 
statements, there is much frustration 
with the failure to achieve their goals, 
lower cost of regulation for the for-
mer, and deterrence of projects with 
harmful effects on the environment 
for the latter.

Since 2005 the total cost of 4,432  
finalized regulations, measured by 
the paperwork generated by these 
rules alone, amounts to 754,208,700 
hours. Nevertheless, most of the econ-
omists who do cost-benefit analyses, 

interviewed by Shapiro, be-
lieved that, notwithstand-
ing the inevitable political 
interventions which are part 
and parcel of democratic in-
stitutions, they have a posi-
tive influence on regulatory 
outcomes, one that is mostly 
“invisible to the general 
public.”

“They noted the regular-
ity of stopping ideas where 
the costs were high and the 
benefits were negligible,” ob-
serves Shapiro. “One said, ‘I 
have had people stop work-

ing on rules after my presentations. 
They realize they don’t have the data.’ 
Another noted, ‘We at least stopped 
the most egregious cases.’” Many 
economists said that changes hap-
pened before regulations were made 
public as a result of mandated regu-
latory impact analyses. Economists 
“keep them from doing something 
completely dumb,” according to one 
interviewee.

Economic analysts had more im-
pact when they were included early 
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and shorter environmental assess-
ments  rather than full-blown EISs. 
Shapiro defends “mitigated” FONSIs 
[“finding of no significant impact”], 
which obviate the need for EISs and 
generally result in incrementally more 
environmentally friendly federal proj-
ects by dealing with problematic con-
ditions up front. He generally views 
the cumbersome NEPA process as 
having a positive environmental ben-
efit by changing the corporate culture 
of agencies over time, a view shared by 
Forum columnist Richard Lazarus, 
expressed most lucidly in his magiste-
rial book on The Making of Environ-
mental Law. But precision seems to be 
coming at the expense of relevance in 
this and other areas of analysis. A dis-
turbing observation by Shapiro is that 
“the same interests that favored EISs, 
opposed cost-benefit analysis, and vice 
versa.” Not everyone has consumed 
the Kool-Aid of objective analysis.

Risk assessment does very well 
in the estimation of Professor Shap-
iro and his interviewees because it is 

generally aimed at 
setting agency priori-
ties, something that 
limited resources de-
mands anyway. Po-
litical interference is 
less common. As one 
official reported, poli-

tics “affects what we work on, not how 
we work on it.” Shapiro also argues 
that previous misinterpretation of the 
National Academy of Sciences’s “Red 
Book,” the seminal text on risk assess-
ment, has bifurcated risk management 
from the assessment stage, thus depriv-
ing analysts of the full context neces-
sary for objectivity in rulemaking.

Shapiro identifies EPA’s pesticides 
registration program as a successful 
example of a risk assessment process 
where industry has an incentive to 
support, not obstruct, it. The assessors 
there are  part of the program office 
rather than separate and apart. The 
program also has deadlines to propel 
the process forward. This is in contrast 
to the agency’s Integrated Risk Infor-
mation System, the goal of which is to 

increase the consistency of risk assess-
ments being conducted throughout 
EPA. The Government Accountabil-
ity Office believes that the program is 
in danger of becoming obsolete due to 
its inability “to complete timely, credi-
ble assessments or decrease its backlog 
of 70 ongoing assessments.” A lack of 
transparency appears to be a problem 
too, as is industry resistance given the 
regulatory consequences of any given 
risk assessment.

Professor Shapiro is a bit light on 
plausible reforms, assuming any are 
possible in this late Byzantine stage 
of the Republic. Everyone has his or 
her white whales, and the author is 
entitled to his. He sees possibilities in 
the small business panel process for 
rulemakings which Congress autho-
rized in legislation. While these panels 
usually operate in one direction, push-
ing less rather than more regulation, 
they provide a great forum for relevant 
participation and could be made more 
ecumenical in terms of panel mem-
bership and focus. 

But, again, that is a political deci-
sion. Shapiro also thinks greater con-
sideration should be given for impos-
ing deadlines on analytical processes. 
Further, he makes passing reference to 
utilizing “back-of-the-envelope analy-
sis” as to cost and benefits much ear-
lier in the regulatory process.

Stuart Shapiro is a realist, an incre-
mentalist, and centrist, comfortable 
with bureaucracy, politics, nuance, 
and imperfection in the service of slow 
and steady progress in environmental 
policy and economic efficiency. He 
has earned the right to this position, 
given his solid scholarship, research, 
and experience with the American ad-
ministrative state in the 21st century. 

But impatience reigns across the 
land, and time flies rapidly.

G. Tracy Mehan III served as EPA assistant 
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administration. He is executive director for 
government affairs at the American Water 
Works Association and an adjunct professor 
at the Antonin Scalia Law School. The opinions 
expressed herein are the reviewer’s alone.

and when they operated independent 
of the management structure actually 
constructing the rulemaking.

There is also the wholesome influ-
ence of the backstop role played by the 
Office of Information and Regulatory 
Affairs, an institution of which most of 
the public and media are ignorant. No 
regulation gets into the Federal Regis-
ter without the imprimatur of OIRA. 
In the realm of administrative law and 
regulation, empowered by presidential 
executive orders going back to Presi-
dent Reagan and confirmed or modi-
fied by subsequent Democratic and 
Republican presidents alike, OIRA 
effectively plays the role of Zuul, the 
Gatekeeper of Gozer. One of the Sha-
piro’s former colleagues at OIRA once 
opined, “A bad decision delayed is a 
good decision.”

Shapiro presents three case stud-
ies, one a clear win for cost-bene-
fit analysis (aircraft repair station 

security), one a loss (dietary supple-
ments), and one with 
mixed results involv-
ing regulation of in-
take structures under 
Section 316(b) of the 
Clean Water Act that 
ran afoul of another 
barrier to such analy-
sis, congressional mandates and litiga-
tion. The same situation applies to the 
inability to consider costs in the de-
velopment of health-based standards 
under the Clean Air Act.

Turning to environmental impact 
statements, Shapiro notes, “A 7,000-
page analysis (described by one of 
the NEPA specialists I talked with) is 
impressive for its size but is unlikely 
to affect any decision on policy.” Fur-
ther, “The goal of analysis should be to 
inform both decisionmakers and the 
public of the consequences of agency 
actions. It should allow them to look 
at alternative policy choices and com-
pare them in a meaningful way.”

That said, most of the actions un-
der the National Environmental Pol-
icy Act involve categorical exclusions, 
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Is objective analysis 
simply the unattainable 

— ever elusive and  
just out of reach?


