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1.  Introduction 
 
SNV Netherlands Development Organisation is a not-for-profit, international 
development organisation established in 1965 in the Netherlands. SNV provides 
capacity development advisory services to over 2,000 clients in 39 developing 
countries. SNV concentrates its work on issues related to food, energy and water, the 
three huge global challenges that strongly impact the poor and are closely linked to 
climate change. Therefore, SNV currently focuses on the sectors most relevant to 
these issues: Agriculture, Renewable Energy, and Water, Sanitation & Hygiene 
(WASH).  
 
In the Kenyan water sector, our current strategic focus started in 2007 with the aim 
of supporting mandated sector institutions and non-state actors to improve 
sustainable access to safe, sufficient and reliable drinking water, sanitation and 
hygiene behaviour change in both rural and urban areas. Our services are informed 
by the Water Act of 2002, the National Water Services Strategy and, more recently, 
the Constitution of Kenya 2010 (COK 2010), and Public Private Partnership Act 
2013. For greater impact, we actively engage in partnerships with development 
agencies as well as the private sector to leverage resources and boost scale, 
effectiveness and sustainability of our efforts. 
 
 
SNV Netherlands development organisation has received request from the State 
Department of Water of the Kenyan Ministry of Environment, Water and Natural 
Resources (MEWNR) to support the MEWNR in developing PPP Guidelines for the 
Water Sector in Kenya. This ToR outlines the background, objectives, scope of work, 
key deliverables and management aspects of the assignment.      

 
2.  Background 

 
The Government of Kenya from independence in 1963 to the year 2003, had largely 
undertaken the responsibility to supply Water to its citizens directly. This was done 
through respective line ministries i.e. the Ministry of Water Development.  
 
The Government did this in two ways: First, through Local Authorities, especially in 
Urban Centres. Under the arrangement, the Government would sell/deliver water in 
bulk to the local Authorities who would in turn distribute water to customers. Each 
Local Authority in Kenya had distinct Department of Water and Sewerage. Secondly, 
where the Government felt there was no viable water service provider (Local 
Authority), it would do so directly through the National Water and Conservation & 
Pipeline Corporation (NWC&PC). However, from the year 2003, the Government 
commenced the implementation of the Water Act of 2002. The Water Act 2002 
established a new institutional/legislative landscape to drive the water sector 
reforms. The Sessional Paper No. 1 of 1999 provides the initial policy framework for 
the water sector reform. The paper sets out a number of principles that underpin the 



	  

approach towards a more effective and efficient water sector. These principles 
include: 

• Separation of functions; 
The aim was to establish autonomous institutions responsive to specific 
mandates, and with a separation of water resource management from service 
delivery, and separating service delivery from regulation and policy functions; 
• Commercialization of water services;  

The emphasis is on adopting a customer orientated service delivery approach 
anchored on sound financial and commercial principles; 
• Stakeholder participation; 

Community and private sector participation in water resource management 
and water supply service delivery is seen as a pre-requisite to identification and 
implementation of appropriate water sector reforms. 
Service delivery is more effective when customers of services are consulted in 
the service provision 
• Decentralisation;  

It is recognized that responsibilities and authority must be delegated to local 
levels to improve service delivery.  

 
The Act repealed the previous Water Act chapter 372 of the laws of Kenya which 
had been in operation since 1962. Also, the country enacted a new National 
Constitution in August, 2010 that provides for water as a basic right to its citizenry. 
It has been suggested that, given a chance, private bodies could deliver more efficient 
services, sometimes at a cheaper cost. This rationale led to the enactment of the Public 
Private Partnerships (PPP) Act of 2013. This law was adopted in line with the Vision 
2030 National Development Mater plan. This plan aims to transform Kenya into a 
“high middle-income country”, particularly through the realization of key 
infrastructure projects that require important funding, which, in practice, cannot be 
fully supported by the Government.  
 
The PPP Act 2013 creates a new operating and regulatory environment for 
investment and enhanced service provision in water supply and sewerage. To fully 
operationalise the implementation in the various sectors, there is need for detailed 
guidance that will be defined through regulations and guidelines as well as the 
regulatory institutions strengthened. Thus, Water Sector PPP Guidelines are necessary 
to provide clarity over the Act’s treatment of key water sector-specific concerns. 
 

3.  Objective 
 

The Objective of the consultant’s services is to strengthen Kenya’s Water Sector PPP 
regulatory framework in order to facilitate significant private sector participation in the 
Water (and Sewerage) Sector while protecting the interests of Kenya’s citizens. This 
consultancy will culminate in developing of Water Sector PPP guidelines.  
 

This objective will be achieved through implementation of the following tasks:- 
(a) Review the PPP Act 2013, National PPP regulations and County government PPP 

regulations and draft National PPP manual; 
(b) A review of all relevant laws, statutes, regulations, and licenses underpinning the 

water sector i.e. Draft water bill 2014, National Water policy, National Water 
Master Plan  with respect to PPPs and recommend potential areas of conflicts 
and suggestions to amend water sector legal framework; 

(c) Develop water sector PPP guidelines aligned to the above framework. The 
Manual should aid operationalization of PPP Act and Regulations and ultimately 
successful transaction of PPP business in the water sector by focusing on the 
following:  



	  

• Contextualizing the PPP Act,  regulations and manual to the water sector  
• Institutional set-up for PPPs in the water sector  
• Contractual and approval  arrangements unique to the water sector  
• Modelling of PPP options in the sector  

 
(d)  Analysis of the legislative and/or administrative measures needed to formalize 

the PPP regulatory institutions and arrangements that will provide a secure 
investment environment for the future operator(s) and a fair system of protection 
for all consumers. This would include recommendations on the need to repeal, 
amend, expand, clarify and/or modify current primary and enabling legislation, 
regulations, statutes and licenses;  

(d) Drafting of all laws, regulations, statutes or licenses required to legitimize the 
appropriate regulatory institutions and arrangements; 

 
4.  Scope of Work 
 
3.1 Review of Current Regulatory Framework  

The consultants will conduct a thorough review of all relevant laws, regulations, 
statutes and licenses pertaining to regulation, policy making, operations and private 
sector participation in Public Private Partnerships. The review will be carried out in 
consultation with the legal representative from the Attorney General’s Office, PPP 
Unit – National Treasury, Water Sector PPP Node, selected County Governments  
and any other institution as may be deemed fit. The areas that require particular 
attention include, but are not limited to, the following: 
• Recommend on possible areas of conflict and synergy between the national 

government and the county government and propose practical steps of 
addressing such issues in implementation of PPP 

• Expound on the role of the National regulator in PPP partnership in formulation 
of tariff formula, level and structure: The Consultant should clarify the respective 
roles of the Government, the Regulator, WSPs and private operator(s) in defining 
the tariff level, formula and structure. 

• Articulate practical approaches in determining and setting full  cost-recovery 
tariff and modalities or approaches of fulfilling public obligation in case the tariff 
are not full cost recovery  

 
3.1.2 Identification of Obstacles for Private Sector Participation: 
The Consultant will review Kenya’s relevant laws and statutes (including laws 
and/or statutes concerning public assets/property, state corporations, investment 
and taxes) and identify any provisions or gaps that may present obstacles to the 
successful PPP undertaking in the Water Sector. 
 
3.1.3 Review of interim provisions to facilitate on-going PPP 
Initiatives:  
The Consultant will explore and identify (if need be) any interim provisions that can 
be considered to sustain currently on-going PPP Initiatives in the Water Sector so as 
to achieve set target outputs. 
 

3.2 Recommendations to Improve Current Legal and Regulatory 
Framework 
3.2.1 Identifying the Mechanisms for Regulatory Strengthening: 

The consultant will provide recommendations that define  
i) need for changes to primary legislation;  
ii) the extent that decrees, statutes or implementing rules and regulations can 



	  

be used to fill the gaps in the current regulatory structure; and  
iii) the extent to which clarifications to the framework can be placed inside of 

contractual tools.  
 
In establishing such principles, the Consultant should confer with the legal 
representative from the Attorney General's Office and consider the current 
capacity within the relevant ministries and the Regulator to interpret broad 
principles. 
 

3.2.2 Presentation to high level decision makers on Recommended Changes: 
Once the review and the institutional design work have been completed, the 
consultants should present the full recommendations to implement the proposed PPP 
guidelines to the Government. This presentation should summarize and make 
perfectly clear the degree to which different tools can be used to adopt and enforce 
the proposed guidelines. 
 
The presentation may include an analysis of how the recommended Water Sector 
PPP Guidelines could be adopted by Constitutional and National and County 
entities/bodies with particular attention to the need for minimizing further legal or 
statutory changes. 

 
3.3 Drafting of Water Sector PPP Guidelines  

Once the MEWNR has agreed on the approach recommended in the Consultant’s 
Presentation, the Consultant will begin drafting the water sector PPP guidelines 
which is aligned to PPP Act, Regulations and the draft PPP manual  

 
3.4Workshops  
3.4.1 Workshop for MEWNR, National and County Entities: 

The Consultant will prepare and present findings on the recommended Water Sector 
PPP guidelines and proposed institutional PPP structures/framework and the role of 
the regulator in a PPP context within devolved system   

 
5.  Key Deliverables 

The consultant is expected to deliver the following outputs, both in soft and hard 
copies: 

4.1   Inception Report with the following content: 
! The Current PPP Roles and Responsibilities in Kenya’s Water Sector  
! Institutional design recommendations 
! Pre-conditions to successful implementation of PPPs in the water 

sector and draft of changes on rules and regulations required for the 
adoption of water sector PPPs 

! Overall methodology and timelines for the assignment    
4.3  Presentation to high level decision makers on pre-conditions and proposed 

framework 
4.5     Draft Water Sector PPP guidelines  
4.6     Outline of framework for a Water Sector PPP Agreements 

 
4.7 Workshops in Kenya: 

The Consultant will make presentation to two workshops in Kenya with key 
water sector stakeholders, institutions and development partners; i) 
Consultation workshop to share the key observations of the existing 
framework in relation to water sector PPPs, ii) Consultation workshop on the 
final draft of the Water sector PPP guidelines. In addition, there will be series 
of meetings with the Government of Kenya – MEWNR. MEWNR will be 
responsible for organizing the workshops.     



	  

 
6.  5 Management Plan 
5.1 Qualifications  

The assignment will be led by a Senior Expert with adequate knowledge and 
experience in world standards in water laws, regulations and PPPs. In addition, the 
team is expected to have knowledge and expertise on PPP transactions, governance 
and economic analysis. At least a team member should be familiar with world best 
practices for institutional arrangements for water management and the economic 
regulation of potable water supply using PPPs. The team should be familiar with the 
constitution, administrative laws, and other laws of Kenya relevant to this 
assignment. 
 

5.2 Levels of Effort  
The consultancy is estimated to require approximately 60 person-days of input in 
total, including international and national expertise. 
 

5.3 Duration  
It is expected that the consultancy will last about 15 weeks, starting Mid May 2015 
 

6 Proposal structure and scoring criteria 
6.1 Type of Contract and Budget  

The type of contract will be a Fixed Budget, agreed during negotiation with the 
MEWNR excluding any reimbursables.   

 
6.2 Technical Proposal  

The Technical Proposal should contain: 

• A brief background on the proposed consulting team specifying the degree to 
which the firms and individuals have collaborated on past assignments; 
• A proposed approach or work plan that elaborates and/or improves upon the 

approach and outline provided in these ToR; 
• A management plan that relates the team members to the tasks to be performed 

and describes each team member’s planned contribution to the analysis in 
person/days in Kenya and at home and according to task; 

• Firm qualifications of each corporate member of the consortium; 
• Full signed CV’s of each individual consultant who is proposed; 

• Gantt or bar charts detailing the duration of each task and the involvement of 
individuals over time. 

 
6.3 Financial Proposal  

The Financial Proposal should contain: 

• Fee breakdown: Daily rates and numbers of days, by task, of each member of the 
consulting team 

• Reimbursable Expenses: All meals, hotel, travel, incidentals, communication, 
production, facilities and other expenses anticipated for the project; 

• Calculation of total cost. 

 



	  

6.4  Threshold for acceptance of the technical proposal  

Technical threshold to consider financial proposal is 80 points.  

 

6.5  Criteria for technical proposal evaluation  
The technical proposal will be scored as follows. 

• Proposed Approach (value added of work plan, originality) -15 points (15%) 

• Proposed Management Plan (levels of effort, use of key staff, field time, previous 
experiences working as a team, appropriateness of assignments) 10 points 
(10%) 

• Firm Experience - 25 points (25%) of which:  

  - Utility/water regulation, legal development - 15 points (15%) 

  - Small scale water systems regulation - 5 points (5%)  

  - Sub-Sahara African experiences - 5 points (5%)  

• Curriculum Vitae of Proposed Staff - 50 points (50%) of which: 

  - Team Leader – PPP Expert - 30 points (30%) 

  - Water sector expert - 10 points (10%) 

  - Legal Expert - 10 points (10%) 
 
Consultants will be judged according to their knowledge and expertise in 
development of a regulatory framework for private participation in water sector; in 
drafting legislation and administrative orders; in institutional arrangements for 
water resource management and water supply; and in sectoral and regional 
regulation. 
 
As a whole, the team will also be judged according to its combined experience and 
complementary skills in conducting thorough analysis such as that described in 
these Terms of Reference. This will allow one team member's functional skills or 
regional experience in Sub-Saharan Africa, for example, to compensate for other 
team members who may offer different skills. 
 
Consultants are asked to provide references for all past projects listed on curriculum 
vitae and in the statement of firm qualifications. 
 

7.  Important information 
 
The client to this assignment is the Kenyan Ministry of Environment,  Water 
and Natural  Resources and therefore the consultant is required to comply with 
all feedbacks received from the MEWNR on the drafts submitted by the consultants. 
The final payment will be contingent upon the acceptance of the deliverables by the 
Principal Secretary, State Department of Water, Ministry of Environment, Water 
and Natural Resources.  
 

8.  INFORMATION TO THE PROSPECTIVE FIRMS   
Interested and capable organisations or consultants are requested to submit their 



	  

technical and financial proposal by clicking on the APPLY tab on this page by 28th 
April, 2015. 
 
 

 
 


