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Flooding  
the Courtroom:
Southeastern Interstate Water Cases in the Supreme Court’s 
2020-2021 Session – Part 2
By Bennett Bearden, William Andreen, and Greg Guthrie

IN TR ODUCTION
This article is Part 2 in the series entitled, 
Flooding the Courtroom: Southeastern 
Interstate Water Cases in the Supreme 
Court’s 2020-2021 Session. In this article, 
we summarize the dispute and Report 
of the Special Master in Mississippi 
v. Tennessee,1 involving the right to 
groundwater in the Middle Claiborne 
Aquifer (Memphis aquifer), which is 
currently pending before the Supreme 
Court. This is the first water war case 
focusing on groundwater in the history of 
the Court.

After Part 1 in this series was 
published in the Spring 2021 issue of The 
Wave (Volume 42, No. 2, pages 15-26), 

“The water came in a thirty-year cycle. There would be five or six wet and wonderful years when 
there might be nineteen to twenty-five inches of rain, and the land would shout with grass… And 
then the dry years would come, and… the farmers and the ranchers would be filled with disgust… 
And it never failed that during the dry years the people forgot about the rich years, and during 
the wet years they lost all memory of the dry years. It was always that way.”

 – JOHN STEINBECK, EAST OF EDEN

the Supreme Court ruled on April 1, 2021, 
that Florida had failed to demonstrate 
that Georgia’s consumption of water in 
the ACF river basin had harmed either 
the oyster fishery in Apalachicola Bay or 
aquatic life in the Apalachicola River. The 
Court, therefore, dismissed the case of 
Florida v. Georgia. We review that opinion 
below.

THE “DRIVERS” OF WATER 
POLICY IN THE SOUTHEASTERN 
UNITED STATES.
What is the origin of the Southeastern 
United States (Southeast) water 
resources paradigm? How did we get 
here? In the Southeast, water will be 

the natural resource, science, policy, 
and legal issue of the 21st century. The 
habits of a profligate past are colliding 
with ecological and economic limits 
evidenced by recurring drought, 
unchecked growth of megaregions (e.g., 
Atlanta to Charlotte), and decades old 
water wars, the three primary drivers 
of water policy in the Southeast. The 
historically low river levels of 2005-2007 
(see Figure 1) demonstrated that the 
Southeast remains vulnerable to water 
shortages resulting from extended 
droughts, overuse, and water policies 
and water management plans that 
are not adequate to accommodate 
population growth in large megacities 
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such as Atlanta and Memphis.2 A 2009 
study stated that the “2005-2007 
dry spell in the southeastern United 
States destroyed billions of dollars of 
crops, drained municipal reservoirs 
and sparked legal wars among a half-
dozen states—but the havoc came not 
from exceptional dryness but booming 
population and bad planning.”3 East of 
the Mississippi River and particularly 
in the Southeast there exists an 
overarching institutional framework 
and legal regime that treats water as a 
limitless resource. In this area, a myth 
of abundance is firmly entrenched and 
leading to contested waterscapes such 
as Apalachicola Bay in Florida v. Georgia 
and the City of Memphis in Mississippi 
v. Tennessee. As citizens of rural 
areas in downstream states can now 
easily observe about large upstream 

megaregions, water seems to flow 
uphill toward money. The recent federal 
emphasis on infrastructure reaffirms that 
you pay for water projects with someone 
else’s money. 

Across the Southeast, there is a 
growing impetus for providing forward-
thinking institutions, organizations, 
and governments with constructive 
resolution of emerging environmental 
challenges at the intersection of law and 
policy, emphasizing strategic counseling, 
crisis management, water diplomacy, 
and creative dispute negotiation and 
resolution, and enhancing relations with 
stakeholders and community groups. 
The water resource spectrum in the 
Southeast is diverse and dynamic. The 
current array of issues and public policy 
developments reflects the increasing 
interest in the range of benefits water 

provides for economic development 
and ecosystem management in that 
spectrum. The drivers of water policy 
are evident in the increasing number 
of original jurisdiction cases in the 
Southeast filed in the Supreme Court.

AN INCR EASE IN OR IGINAL 
JUR ISDICTION CASES 
IN IN TER STATE WATER 
CONFLICT S
The U. S. Constitution provides for two 
categories of jurisdiction in the Supreme 
Court of the United States: appellate 
and original.4 In interstate disputes, 
Article III, Section 2, Clause 1, provides 
that “The judicial Power shall extend to 
Controversies between two or more 
States.…” The Court’s original jurisdiction 
has been exclusive regarding disputes 
between states5 and it exercises this to 
resolve interstate waters cases.

Recent dockets indicate that the 
Court is taking interstate water cases that 
it has been slow to take in the past. Water 
rights and the use of water resources 
have become an increasing source of 
lawsuits between states in which the 
Court accepts jurisdiction. Traditionally, 
the justices were not enthusiastic about 
hearing interstate water cases because 
they involve such highly technical issues. 
For complaints that proceed, the Court 
appoints a Special Master who oversees 
the procedural aspects of the cases and 
after hearing testimony and reviewing 
evidence, recommends decisions that 
the justices ultimately review. Such suits 
have been especially frequent in the 
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Figure 1. During recurring droughts and the attendant historically low river levels, such as those in  
2005-2007, in the Southeastern United States low instream flows were common occurrences, not always 
due to exceptional dryness necessarily, but to bad planning. (Photo source: Watershed Conservation 
Resource Center, Fayetteville, Arkansas).
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western states where water is scarcer 
than in the humid east, but they are 
certainly not confined to any one region.6 

In Kansas v. Colorado,7 the Court 
established the principle of the equitable 
apportionment of river or water 
resources between conflicting state 
interests. In New Jersey v. New York,8 
where New Jersey sought to enjoin the 
diversion of water into the Hudson River 
watershed for New York in such a way as 
to diminish the flow of the Delaware River 
in New Jersey, injure its shad fisheries, 
and increase salinity in the Delaware, 
Justice Holmes stated for the Court: 
“A river is more than an amenity, it is a 
treasure. It offers a necessity of life that 
must be rationed among those who have 
power over it. New York has the physical 
power to cut off all the water within its 
jurisdiction. But clearly the exercise of 
such a power to the destruction of the 
interest of lower States could not be 
tolerated. And on the other hand, equally 
little could New Jersey be permitted to 
require New York to give up its power 
altogether in order that the River might 
come down to it undiminished. Both 
States have real and substantial interests 
in the River that must be reconciled as 
best they may be.”9

On March 30, 2016 at the 34th 
American Bar Association Water Law 
Conference in Austin, Texas, a top Justice 
Department lawyer, John Cruden, noted 
in his keynote address that a higher 
number of original jurisdiction cases 
between states over water allocation 
was “a trend in the future.”10 Indeed in 

the 2020-2021 Session, the Court saw 
an unprecedented number of original 
jurisdiction cases concerning water 
rights with half of those cases coming 
from the Southeast. Cruden said “what 
I was stressing is that I am seeing more 
original jurisdiction cases than I have in 
the past.”11 He emphasized that “These 
cases reflect states’ concern about water 
as a resource issue and they’re bringing 
actions in the Supreme Court to protect 
water as a resource for them.12 In fact, 
the influx of state-versus-state cases is 
unlikely to taper off any time soon.13

Intra- and interstate water resources 
disputes are escalating nationwide in the 
21st century and considering the policy 
implications of megaregion growth 
and effects of climate change on water 
quantity, it’s only going to get worse. The 
water war in Florida v Georgia is now 
entering its fourth decade of lawsuits. In 
the national water resources spectrum, 
one thing remains clear; Interstate water 
cases across the country are likely to 

become permanent fixtures on future 
Supreme Court dockets. Once you have a 
water grab, you always have a water grab.

OUT OF SIGHT, OUT OF 
MIND? MISSISSIPPI V. 
TENNESSEE
The U.S. legal system was built to 
address predictable environmental 
injuries and damages, but the wheels of 
justice can grind to a sudden stop when 
water challenges combine complex and 
convoluted fact patterns with significant 
policy implications and large financial 
stakes. However, because water crises 
present serious policy challenges that 
affect large slices of the American 
population, they must be addressed 
equitably. Groundwater exists in a world 
generally foreign to us. Perhaps the most 
profound statement ever uttered about 
groundwater law was stated in 1861 by 
the Ohio Supreme Court in the case 
of Frazier v. Brown14 which concluded 
that the movement of groundwater 
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“Intra- and interstate water 
resources disputes are escalating 
nationwide in the 21st century 
and considering the policy 
implications of megaregion 
growth and effects of climate 
change on water quantity, it’s 
only going to get worse.”
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was at that time “so secret, occult, and 
concealed that an attempt to administer 
any set of legal rules would be involved 
in hopeless uncertainty.”15 Simply stated, 
out of sight was out of mind. By 1955, 
however, courts had recognized that 
what was once so secret, and occult 
was no longer so. The Mississippi 
v. Tennessee case has been highly 
publicized and has nevertheless shown, 
that the science and law pertaining 
to groundwater remains somewhat 
convoluted and complex.16

Mississippi v. Tennessee is focused on 
groundwater derived from water-bearing 
layers in the Claiborne Group, specifically 
the Memphis Sand. The Claiborne 
Group comprises interlayered sand 
and clay that is part of the Mississippi 
embayment aquifer system (Figure 
2).17 The Group is arrayed as a south to 
southwest-plunging trough, extending 
from the corner formed by Kentucky, 
Illinois, and Missouri, through Arkansas 
and Mississippi into Louisiana (Figure 3). 
Truly, it is an interstate unit. Water-bearing 
strata within the Group recharge from 
precipitation in their outcrop areas at 
the surface, with groundwaters typically 
flowing downgradient towards the axis 
of the trough. Groundwater is not static, 
but constantly flows downgradient, albeit 
very slowly in some aquifers depending 
on its hydrologic characteristics, such 
as hydraulic conductivity. Flow patterns 
can be modified naturally as they flow 
downgradient by changes in lithology 
and strata thickness, and they can be 
modified artificially by pumping wells. 

The Memphis aquifer is a prominent 
aquifer within the Middle Claiborne 
Group formed by the water-bearing 
Memphis Sand.18 Low permeability fine-
grained strata overly and underlie the 
Memphis Sand forming confining strata 
for the aquifer. The City of Memphis uses 
the Memphis aquifer as a public-supply 
water source, and public suppliers, 
utilities, and industries in Shelby County, 
Tennessee extract more than 680 
thousand cubic meters of groundwater 
per day from the aquifer from nine well 
fields.19 Discharging wells in an aquifer 
produce a cone-shaped zone of 
influence around the well. When the wells 
are spaced close enough, such as in a 
well field, these zones can merge and 
result in a large zone of influence. 

In 2005, Mississippi sued the City 
of Memphis and the Memphis Light, 
Gas and Water Division alleging that 
Memphis was unlawfully diverting and 

Figure 3. Distribution map and hydrogeological cross section of the Memphis groundwater system  
(from Jazaei et al., 2018).

Figure 2. Principal Aquifers of the United States. The Mississippi embayment aquifer is shown in blue-gray 
extending from Illinois to Louisiana along the Mississippi River (modified from U.S. Geological Survey, 2003).

flooding the courtroom
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stealing Mississippi’s water by pumping 
groundwater near the state boundary, 
resulting in damages of $1 billion.20 
The trial court dismissed the case 
ruling that the Memphis aquifer was an 
interstate resource subject to equitable 
apportionment by the Supreme Court21. 
On appeal in 2009, the U.S. Court of 
Appeals for the 5th Circuit agreed and 
upheld the dismissal.22 In 2010, the 
Supreme Court denied Mississippi’s 
appeal of the 5th Circuit decision and 
its request to file an original action 
before the Court citing two cases 
involving equitable apportionment of 
interstate water resources suggesting 
that this may be the applicable 
doctrine. The Motion for Leave to File 
a Bill of Complaint was dismissed 
without prejudice opening the door for 
Mississippi to refile, which it did in June 
2014. A Special Master, Honorable 
Eugene E. Siler, Jr., of London, Kentucky, 
was appointed on November 10, 2015. 
On November 5, 2020, the Special 
Master released his report. The Special 
Master’s report clearly recognized 
groundwater science as contrasted with 
the legal rabbit hole of groundwater law 
in Alabama.23

The main issue in Mississippi v. 
Tennessee is whether the Middle Claiborne 
aquifer is an interstate or intrastate aquifer. 
Mississippi claims that, due to the complex 
hydrogeology, the groundwater lying 
beneath it is reserved for Mississippi. 
Mississippi argues that the Court should 
enjoin further pumping and compensate 
the state for the groundwater already 
pumped. Interestingly, Mississippi 
has never requested an equitable 
apportionment. Mississippi objected 
to testimony from expert witnesses 
labeling the aquifer as interstate or 
intrastate. The Special Master overruled 
Mississippi’s objection and considered 
the evidence in his report. After reviewing 
the evidence, the Special Master 
recommended that the Supreme Court 
determine that the aquifer is interstate 
and that the lawsuit be dismissed without 
prejudice with the right to amend it to 
request equitable apportionment of 
the groundwater at issue. The Special 
Master made four evidentiary findings 
supporting his conclusion:
• First, the Middle Claiborne aquifer and its 

groundwater is a single hydrogeological 
unit beneath several states. 

• Second, Tennessee’s water  
pumping affected the groundwater 
beneath Mississippi, showing that  

the aquifer is an interconnected 
interstate resource.

• Third, natural flow patterns indicate 
that the water inside the aquifer 
would ultimately, if slowly, flow across 
Mississippi’s borders into Tennessee. 

• Fourth, the water inside the aquifer 
interacts with [is interconnected 
with], and discharges into, interstate 
surface waters.24

Based on these findings, the Special 
Master suggested that groundwater 
from the Middle Claiborne aquifer is 
subject to equitable apportionment, 
and consequently recommended 
that Mississippi’s complaint be 
dismissed without prejudice and with 
leave to include a claim for equitable 
apportionment.25 The Special Master 
concluded by writing, “Water is finite. 
Especially the usable kind. And the 
Middle Claiborne Aquifer holds lots of 
it. Unsurprisingly, both Mississippi and 
Tennessee want it. Luckily, instead of 
war, the law requires they share it.”26

The Report of the Special Master 
was filed on November 5, 2020, and 
the case is now pending before the 
Court. Equitable apportionment has 
never been applied to groundwater. 
Exceptions to the Report of the Special 
Master were filed by Mississippi and 
Tennessee on February 22, 2021. 
Current case law suggests that 
equitable apportionment would apply. 
It is believed that the Supreme Court 
will accept the recommendation 
of the Special Master to dismiss 
the case with leave to amend. If 
Mississippi then declines to amend 
its complaint, the complaint would be 
dismissed with prejudice. 

With the Court and Special Master 
emphasizing equitable apportionment, 
one must wonder about Mississippi’s 
procedural and substantive strategy 
for over a decade in this case. 
Mississippi has asked the Court to 

consider the argument that it has sole 
ownership in an interstate aquifer. On 
April 30, 2021, the DOJ filed an amicus 
brief in support of Tennessee. A coalition 
of eight states (Colorado, Idaho, 
Nebraska, North Carolina, North Dakota, 
Oregon, South Dakota, and Wyoming) 
also filed a brief amici curiae (filed 
April 29, 2021) alleging that, if upheld, 
Mississippi’s position will set a precedent 
of uncertainty for other interstate aquifer 
cases. The date for arguments is TBD for 
this fall. This controversy promises to be a 
landmark decision with significant water 
policy implications as it relates to shared 
aquifers and groundwater. 

UPDATE ON  
FLOR IDA V. GEORGIA 
Not long after the first part in this two-part 
series went to press, the Supreme Court 
issued its final ruling in Florida v. Georgia.27 
The unanimous decision rejected Florida’s 
request for an equitable apportionment 
of the Apalachicola-Chattahoochee-Flint 
River basin which would have placed a 
cap on Georgia’s water consumption, 
particularly for irrigated agriculture in the 
Flint River basin.

The dispute focused upon claims by 
Florida that Georgia’s largely unregulated 
consumption of water for irrigation 
purposes had produced sustained lower 
flows in the Apalachicola River. Those 
lower flows, according to Florida, seriously 
harmed the oyster fishery in Apalachicola 
Bay and the river’s ecosystem. 

This was the second time in three 
years that the Court had occasion to 
deal with this case. On the first trip to the 
Court, it held that Special Master Ralph 
Lancaster, who had taken evidence and 
issued a report, had applied too stringent 
a test in deciding that the Court could 
not craft a remedy that would redound 
to Florida’s benefit without involving 
the U.S. Army Corps of Engineers, an 
entity that was not and could not be a 

“Water is finite. Especially the 
usable kind. And the Middle 
Claiborne Aquifer holds lots 
of it. Unsurprisingly, both 
Mississippi and Tennessee 
want it. Luckily, instead of war, 
the law requires they share it.”

flooding the courtroom
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party to the lawsuit due to sovereign 
immunity. The Special Master, in short, 
believed that the Corps could operate 
its upstream impoundments along the 
Chattahoochee River in such a way 
as to offset any additional flows that 
would result from new restrictions on 
agricultural irrigation in the Flint River 
basin. The Court, however, concluded 
that Florida had met its initial burden 
and remanded the case for additional 
findings by the Special Master. 

Before further proceedings could be 
held, Special Master Lancaster retired, 
and the Court appointed Judge Paul 
Kelly, a senior status judge on the U.S. 
Court of Appeals for the 10th Circuit, to 
take his place. After additional briefing 
and oral argument, Special Master Kelly 
issued a report that recommended that 
the Court deny Florida’s request for relief. 
The most significant conclusion made by 
this Special Master was that Florida had 
not established by clear and convincing 
evidence that Georgia’s alleged 
overconsumption had resulted in serious 
harm to Florida’s oyster industry or to the 
wildlife along the Apalachicola River.

Florida filed exceptions to the report, 
and following briefing and oral argument, 
the Court overruled those exceptions 
and dismissed the case on April 1, 2021. 
The unanimous decision was written 
by the newest member of the Court, 
Justice Amy Coney Barrett. The Court, 
through Justice Barrett, first set forth two 
tests that must be satisfied for Florida 
to obtain an equitable apportionment. 
First, Florida must demonstrate a serious 
injury caused by Georgia’s consumption. 
Second, Florida must prove that the 
benefits of an apportionment are 
substantially greater than the cost to 
Georgia. However, in this case, the Court 
declared that it only had to analyze injury 
and causation in to resolve the dispute.

The Court agreed with Special 
Master Kelly that Florida had failed to 
meet its burden of showing an injury of 
serious magnitude caused by Georgia. 
The record revealed that Florida had 
permitted larger harvests of oysters prior 
to the fishery’s collapse than ever before 
out of fear that the Deepwater Horizon oil 
spill would contaminate the oyster beds. 

The evidence in the case also showed 
that Florida had not adequately reshelled 
its oyster beds to provide habitat for 
juvenile oysters. In fact, Florida was 
reshelling its oyster bars at a historically 
low pace. This had real impact, according 
to evidence cited by the Court, since the 
oyster population on heavily harvested 
beds had fallen by 78% contrasted 
with an increase of 3% to 13% on beds 
that had been reshelled or not heavily 
harvested. Furthermore, the difference 
in salinity levels between these oyster 
beds was not significant, indicating that 
salinity failed to explain the collapse of the 
fishery. Although Florida presented some 
rebuttal evidence, the Court concluded 
that Florida had shown at best that higher 
salinity and consequently increased 
predation had contributed to the drop in 
oyster harvests, not that Georgia’s over 
consumption had caused the salinity 
levels and predation to increase. Florida, 
therefore, had failed to carry its burden 
regarding causation.

Justice Barrett also addressed 
Florida’s contention that Georgia’s 
unrestrained water consumption 
had injured wildlife and plant life in the 
Apalachicola River basin by cutting off 
sloughs and wetlands from the river, thus 
drying out significant habitat for aquatic 
life. Florida’s expert testimony, according 
to Justice Barrett’s opinion, simply failed 
to demonstrate that the population of any 
species of river life had dropped in recent 
years. Moreover, the U.S. Fish & Wildlife 
Service found that the population of one 
of the river mussels, for which Florida’s 
expert had expected significant harm 
to have occurred during dry months, 
was actually stable and even perhaps 
increasing in size. In sum, the Court could 
not find, based on the record, that these 
species had suffered any harm from 
Georgia’s water consumption. 

In closing, however, the Court 
emphasized Georgia’s responsibility to 
make reasonable use of the waters of 
the ACF basin to help in the conservation 
of this increasingly scarce resource. 
Nevertheless, after Supreme Court 
litigation lasting twelve years, the saga of 
Florida’s attempt to limit Georgia’s water 
consumption to benefit the wildlife in the 

Apalachicola River, the oyster fishery 
in the Bay, and the distinctive culture of 
a small and historic fishing village had 
come to an end.
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