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That may be your reaction after reading this article. 
That’s okay. But sometimes we need to dream. And after 
four decades of work and learning in water resources, 
Ζ�VHH�D�ORW�RI�WKLQJV�Ζ�ZLVK�ZHUH�GLHUHQW�KHUH�LQ�
Washington State. Better. Brought into the 21st century. 

This, then, is my Washington Dream Water Regime.

�0�.0%*#�3%0$�0$!���0!.��+ !
My dream starts the core of Washington’s current water 

code: the four-part test that governs application for water 
rights permits. The four elements of the test are (1) physical 
DQG�OHJDO�DYDLODELOLW\������EHQHȴFLDO�XVH������QR�LPSDLUPHQW�RI�
other uses, and (4) the public interest. 

Brian Walsh, a former manager of the state 
Department of Ecology’s Water Resources Policy and 

Planning Section, wonders if the permit process relying 
on those tests is asking the right questions. “There’s a 
high degree of uncertainty in this,” he observes. “Physical 
availability is changing with climate change. Legal 
availability is largely unknown without adjudication, 
EHQHȴFLDO�XVH�LV�QRW�ZHOO�GHȴQHG��DQG�WKH�SXEOLF�LQWHUHVW�
is largely ignored. CELP (the Center for Environmental 
Law and Policy) have been advocates for environmental 
EHQHȴFLDO�XVH�DV�D�SXEOLF�LQWHUHVW�LVVXH�ȋ�:DOVK�VHHV�VWDWH�
and watershed planning as key, but with an interest-
based approach rather than a top-down command-and-
control approach.

6R�P\�GUHDP�VWDUWV�ZLWK�EHWWHU�GHȴQLWLRQV�RI�WKH�
four-part test. Assessments of physical availability should 
WDNH�LQWR�DFFRXQW�WKH�HHFWV�RI�FOLPDWH�FKDQJH�RQ�IXWXUH�
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Paul J. Pickett

Washington State’s lack of a state water plan means that during drought conditions, like those pictured here at Baker Lake, water users lack 
FRQVLVWHQW�FRQVHUYDWLRQ�JXLGHOLQHV�DQG�GURXJKW�VWDQGDUGV��)XUWKHUPRUH��MXQLRU�ZDWHU�ULJKWV�KROGHUV�VXHU�VHYHUH�FXWEDFNV��DQG�WKH�QHHG�WR�
SURWHFW�VWUHDP�ȵRZV�LV�ODUJHO\�LJQRUHG��6RXUFH��$GREH�6WRFN��
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ȵRZV��/DZV�RQ�ZDWHU�
use should be reviewed 
and updated (more on 
WKDW�ODWHU���%HQHȴFLDO�
use should be updated 
DQG�FODULȴHG��ZLWK�D�
IRFXV�RQ�HɝFLHQF\�DQG�
conservation. And the 
public interest should 
LQFOXGH�ȵRZV�QHFHVVDU\�
for environmental 
integrity.
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My Dream Water Regime goes way beyond 
improvements in current regulations. 

First and foremost, Washington needs a state water 
plan. Oregon has an Integrated Water Resources 
Strategy, which is a good model. There’s a California 
Water Plan. Most Western states have a state water 
plan—but not Washington. 

A state water plan for Washington should be an 
overarching strategy that integrates the work of 
many legal authorities and directs the activities of all 
relevant state agencies. It should be a risk-based plan 
WKDW�SURYLGHV�WKH�ȵH[LELOLW\�WR�DGGUHVV�WKH�LQFUHDVLQJ�
uncertainty surrounding water resources in a world of 
population growth and climate change. 

Ideally, an integrated water plan would address water 
ULJKWV��SHUPLW�H[HPSW�ZHOOV��LQVWUHDP�ȵRZV��IXQGLQJ��
ZDWHU�TXDOLW\��DTXDWLF�OLIH��GURXJKW��ȵRRGLQJ��DQG�FOLPDWH�
change. In particular, a state plan should acknowledge 
and plan for the human right to water as well as a public 
interest right to water to support ecosystems. 

Furthermore, standards for water conservation 
and drought response should be written into the 
state water plan and adopted in state regulations. 
The lack of consistent conservation guidelines and 
drought standards across the state’s basins limits the 
HHFWLYHQHVV�RI�FRQVHUYDWLRQ��:LWK�FOLPDWH�FKDQJH��PRUH�
precipitation is expected to fall as rain, reducing the 
amount of water stored in snowpack, and Washington’s 
dry season will often be hotter, drier, and longer. 
To address these emerging impacts, clear statewide 
rules are needed to help build resiliency in the face of 
increasing water shortages.

To go with the state water plan, every Water 
Resources Inventory Area (WRIA) should have a 
watershed plan whose implementation is guided by 
a watershed committee. Many basins, such as Walla 
Walla and Wenatchee, already have good plans and 
committees, but a comprehensive model like Oregon’s 
is needed. Like the state plan, these WRIA watershed 

plans should be 
multidimensional (to 
plan for both human 
and ecosystem water 
needs) and risk based (to 
address the uncertainties 
of both growth and 
climate change). The 
WRIA plans should be 
guided by the state 
plan and by clear state 
rules and guidelines 
and supported by a 

mechanism to enforce minimum statewide standards for 
plans and compliance with them.

Key to both a state water plan and WRIA watershed 
plans is co-management of water in close collaboration 
with the state’s tribes. Tribes hold treaty rights to 
ȴVK�LQ�WKHLU�ȊXVXDO�DQG�DFFXVWRPHG�DUHDV�ȋ�DQG�FRXUW�
UXOLQJV�KDYH�VXSSRUWHG�WULEDO�ULJKWV�WR�LQVWUHDP�ȵRZV�
in these areas, based on the concept that the right to 
ȴVK�LQFOXGHV�WKH�ULJKW�WR�KDYH�ZDWHU�LQ�WKH�VWUHDPV�WR�
VXSSRUW�ȴVK�KDELWDW��6R�WKH�'UHDP�:DWHU�5HJLPH�VKRXOG�
UHVSHFW�DQG�IXOȴOO�WKH�QHHGV�RI�WULEHV��ZKLFK�DUH�WKH�
aboriginal owners of all of the state’s water and hold 
senior rights across the state.

� &1 %��0%+*��* ��*/0.!�)��(+3/
All streams in the state should be adjudicated and 

UHJXODWRU\�ȵRZV�TXDQWLȴHG��7R�GR�WKLV�LQ�D�UHDVRQDEOH�
amount of time—say, 20 years instead of 200—the 
program needs to be funded and streamlined. One idea 
has been to create a state water court, which would 
have legal authority over water rights and adjudication, 
develop expertise in the subject, and maintain a 
specialized focus on those issues. This court would 
clarify the validity and extent of water rights, including 
tribal reserved water rights, allowing for more fair and 
HHFWLYH�PDQDJHPHQW�RI�ZDWHU�ULJKWV��7KH�Colorado 
Water Courts could serve as an example.

Every stream that supports aquatic life should have 
LQVWUHDP�ȵRZV�VHW�E\�UXOH��([LVWLQJ�LQVWUHDP�ȵRZ�UXOHV�
based on outdated science should be updated. For 
VWUHDPV�QRW�PHHWLQJ�LQVWUHDP�ȵRZV��WKH�VWDWH�ZDWHU�
rights trust program should be used and expanded to 
buy more senior water rights and hold them in trust for 
instream uses. 

5DFKDHO�3DVFKDO�2VERUQ��D�IRXQGHU�RI�WKH�QRQSURȴW�
CELP, has written articles in legal journals calling for 
LQVWUHDP�ȵRZV�WR�EH�SURWHFWHG�DV�PLQLPXP�ȵRZV�LQ�
all streams, with precedence over any other non-tribal 
water rights. This argument rests on a public interest 
doctrine designed to protect the rights of current 
and future generations to enjoy streams with healthy 

Oregon has an Integrated  
Water Resources Strategy, which is 
a good model. There’s a California 
Water Plan. Most western states  

have a state water plan— 
but not Washington.

https://waecy.maps.arcgis.com/apps/webappviewer/index.html?id=996e6b21ae394cc3a3b63c6da0c3aa0a
https://waecy.maps.arcgis.com/apps/webappviewer/index.html?id=996e6b21ae394cc3a3b63c6da0c3aa0a
https://www.courts.state.co.us/Courts/Water/Index.cfm
https://www.courts.state.co.us/Courts/Water/Index.cfm
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ecosystems. Such an approach would require a major 
change in the state’s water laws, and perhaps an 
amendment to the state’s Constitution. But if we want 
sustainable water use that protects aquatic ecosystems, 
this may be what is needed. In my Dream Water Regime, 
in any case.

�0$!.��**+2�0%2!��,,.+��$!/
(YHU\�:5Ζ$�VKRXOG�KDYH�DQ�RVHW�UHVHUYH�IRU�SHUPLW�

H[HPSW�ZHOOV��7R�PLWLJDWH�WKH�HHFWV�RI�QHZ�ZHOOV�
RQ�ȵRZV��DOO�QHZ�ZHOOV�VKRXOG�SD\�LQWR�DQ�DFFRXQW�WR�
“buy” a portion of the reserve and fund future water 
ULJKWV�DFTXLVLWLRQV�IRU�IXWXUH�RVHW�UHVHUYHV��)XWXUH�
DFTXLVLWLRQV�IRU�WKH�RVHW�UHVHUYH�VKRXOG�KDYH�WKH�JRDO�
RI�RVHWWLQJ�DOO�SHUPLW�H[HPSW�ZHOOV�LQ�HDFK�EDVLQ�

Every WRIA should have a water master or water 
steward. This position should have the power to enforce 
water law, make “water calls” when water supply is 
LQVXɝFLHQW�WR�VXSSRUW�ZDWHU�XVH�E\�MXQLRU�ULJKWV�KROGHUV��
and provide education and technical assistance in 
VXSSRUW�RI�EHWWHU�ZDWHU�FRQVHUYDWLRQ�DQG�XVH�HɝFLHQF\�

$�PDMRU�ȵDZ�LQ�WKH�:HVWHUQ�SULRU�DSSURSULDWLRQ�
GRFWULQH�LV�WKDW�LV�LW�KHDUWOHVV�DQG�LQHɝFLHQW�LQ�LWV�
application during a drought, when junior water rights 
(with a younger “priority date”) are curtailed and 

LQVWUHDP�ȵRZV�DUH�ODUJHO\�LJQRUHG��6FDOHG�UHGXFWLRQV�LQ�
water use across users would generate more economic 
DQG�HQYLURQPHQWDO�EHQHȴWV��HQVXULQJ�WKDW�DOO�ZDWHU�XVHUV�
VKDUH�WKH�SDLQ�DQG�WKDW�VWUHDPȵRZV�DUH�SURWHFWHG��

A friend who is a senior water attorney (and asked 
to remain anonymous) suggests the idea of pooled or 
bundled water rights. “In this concept,” he says, “water 
rights holders could sign a compact to reduce water 
use at a set rate for all users, based on the amount 
of water that is available. The state could incentivize 
these compacts with investments in water conservation 
infrastructure.” 

The example of the Yakima Basin shows the 
potential of a pooled water rights program. Bureau of 
Reclamation water users in the federal Yakima Project 
who share the project’s priority date have to meet set 
reductions in a drought through prorated rationing. This 
has helped motivate users to participate in the Yakima 
%DVLQ�ΖQWHJUDWHG�3ODQ��ZKLFK�SURYLGHV�ZDWHU�IRU�ȴVK�DV�D�
EHQHȴW�RI�FRQVHUYDWLRQ��

�!00!.���%!*�!�"+.���0!.��!�%/%+*/�
As Walsh notes, water decisions are made amid a lot 

of uncertainty, owing largely to a lack of water data. In 
particular, the test for “impairment of other rights” is 

7KH�<DNLPD�%DVLQ�ΖQWHJUDWHG�3ODQ�RHUV�D�XVHIXO�PRGHO�IRU�KRZ�WR�PDQDJH�ZDWHU�UHVRXUFHV�LQ�D�FRPSUHKHQVLYH�DQG�FROODERUDWLYH�ZD\�WR�
meet the needs of a wide range of uses. Source: Adobe Stock.
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GLɝFXOW�WR�DSSO\�ZLWKRXW�
extensive monitoring 
and modeling of water 
use, watersheds, and 
aquifers. 

In the Dream 
Water Regime, a 
comprehensive system 
of water data collection 
and development would include:

• metering of all water use under water rights and 
permit-exempt wells

• VWUHDPȵRZ�JDXJLQJ�LQ�DOO�PDMRU�VWUHDPV�ZLWK�
LQVWUHDP�ȵRZ�FRQWURO�SRLQWV��DGMXGLFDWHG�ZDWHU��
and salmon habitat

• a statewide groundwater-monitoring network
• development of hydrologic models in each WRIA 

for interactions between surface water and 
groundwater

Furthermore, clear standards should be established 
for basing decisions on good science and data. Decisions 
should address uncertainty by erring on the side of 
UHVWRULQJ�ȵRZV��2VERUQ�FDOOV�WKLV�D�ȊULYHU�QHW�SRVLWLYHȋ�
SROLF\��$Q\�FDOFXODWLRQ�RI�PLWLJDWLRQ�RU�RVHWV�VKRXOG�
include a range of possible results and ensure that the 
ZRUVW�FDVH�LV�EUHDNHYHQ�LQ�WHUPV�RI�VWUHDP�ȵRZV�DQG�
WKDW�WKH�PRVW�OLNHO\�RXWFRPH�UHVWRUHV�VWUHDP�ȵRZV��
ΖQ�DGGLWLRQ��DOO�ZDWHU�PLWLJDWLRQ�DQG�RVHWV�VKRXOG�
be applied in the same place and time that water use 
occurs—that is, “drop for drop.”

Walsh told me, “One could argue that the state is out 
of water.” Osborn appears to agree, calling for all future 
water needs to be met through conservation, reuse, trust 
water rights, and exchanges, not through withdrawals 
from the natural resource. In addition, new water use 
FRXOG�FDSWXUH�WKH�LQFUHDVHG�ZLQWHU�UXQR�IURP�WKH�PRUH�
intense storms predicted by climate change forecasts 
(and that we are seeing already), thereby reducing water 
ZLWKGUDZDOV�DQG�UHVWRULQJ�VWUHDP�ȵRZV�LQ�WKH�VXPPHU��
�1* %*#�0$!��.!�)���0!.��!#%)!�

Currently, Washington State collects relatively small 
fees for new water rights and funds the entire water 
resources program with “general funds.” In other words, 
funds for water resources compete in the general pool 
of money with a diverse collection of the state’s many 
other needs. Even though the current water resources 
program is “budget dust,” when a general fund cut is 
needed, water resources are hit particularly hard. 

At the direction of the Washington State Legislature, 
the Department of Ecology evaluated funding of water 
resources functions. In September 2010 it published 
a report that looked at the potential to fully fund the 
program with an annual fee for water rights holders. This 

concept is a cornerstone 
of funding a Dream 
Water Regime. All water 
rights holders should pay 
an annual fee based on 
their consumptive use 
of water. The state could 
encourage conservation 
of water by reducing fees 

for water rights put into trust. In addition, all permit-
exempt well owners should pay a fee on their property 
taxes, to be shared by local governments and the 
Department of Ecology.

To go with these operational funds, much of the 
Dream Water Regime could be funded under the capital 
budget through state bonds. In the past two decades 
California voters, spurred by ongoing major drought 
conditions, have passed eight major bond initiatives 
for water planning, conservation, and infrastructure, 
dedicating $27 billion to various water projects. This 
approach could be a model for the type and level of 
investment needed in Washington. Capital investment 
FRXOG�EH�DSSOLHG�LQ�D�ȵH[LEOH�ZD\�WR�WKH�VWDWHȇV�
“environmental infrastructure” to support adjudication, 
monitoring, and research, as well as to conservation and 
water management infrastructure. The funds collected 
from water rights and well fees can pay for the servicing 
of these bonds.
�.!�)%*#�+"��!00!.���*�#!)!*0�

Washington water law exists in a state of gridlock 
and uncertainty, with progress typically forced by court 
cases or unique opportunities for collaboration. But 
PDQ\�LQWHUHVWV�SHUFHLYH�EHQHȴWV�LQ�WKH�VWDWXV�TXR��DQG�
fundamentally not much has changed. 

Why should we aim for a Dream Water Regime? 
6XFK�D�UHJLPH�ZRXOG�KHOS�HYHU\RQH�EHQHȴW�IURP�D�ZHOO�
funded collaborative program or from interest-based 
water management. Good data, solid planning, and clear 
expectations should help the economic bottom line by 
reducing litigation, increasing certainty, and improving 
risk management. In addition, everyone should support 
the sustainable use of water so future generations can 
enjoy Washington’s amazing waters, salmon, and wildlife, 
restored to conditions better than we have now. It’s hard to 
have much hope in water politics. But . . . we can dream!  !
Paul J. Pickett (fraxinus@reachone.com) earned bachelor’s 
and master’s degrees from the University of California 
at Davis. For 30 years he modeled water quality and 
hydrology as an engineer with the State of Washington. He 
was also an elected water utility commissioner and college 
instructor. Since retiring, he has been a consultant for 
tribes and environmental groups.

$�PDMRU�ȵDZ�LQ�WKH�:HVWHUQ�SULRU�
appropriation doctrine is that is 
LW�KHDUWOHVV�DQG�LQHɝFLHQW�LQ�LWV�
application during a drought.

mailto:fraxinus@reachone.com?subject=

